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Appraisal as a means to settle disputes
Joyce C. Wang

Insurance policies usually provide for ap-
praisal as a means to settle disputes regard-
ing loss and value. Generally, the appraisal
provision of the policy (including the Stan-
dard Form Fire Insurance Policy found in
Cal. Ins. Code 2071) provides that in the
event the parties fail to agree on the
amount of the loss, either party may make a
demand to have the amount of loss deter-
mined by appraisal. Because each loss is
unique, and the appraisal provision fairly
broad, there are a multitude of issues that
can arise in the context of an appraisal.

One such issue is whether the claim is
“ripe” for appraisal. The policy and Insur-
ance Code provide for appraisal when the
insured and insurer “fail to agree” on the
amount of loss. Arguably, appraisal is inap-
propriate until the insured has presented its
claim by a Sworn Statement in Proof of
Loss or otherwise, and the insurer has for-
mally denied the claim, or part of the claim.
A mere anticipation of a disagreement is
not technically a “failure to agree.”

Another area that has at times been contro-
versial is the appraiser selection process.
Many, though not all, policies require that
the appraisers be “competent and disinter-
ested” or otherwise be qualified and impar-

tial. Gebers v. State Farm Fire and Cas. Co.
38 Cal.App.4th 1648 (1995); Johnston v.

Security Ins. Co. of Hartférdal. App.3d
839 (1970). This requirement places a dis-
proportionate burden on the insurance
company which is more likely to have ongo-
ing relationships with potential appraisers.
Typically, any potential objections to an
appraiser can be avoided by fully disclosing
to the insured all prior engagements by the
insurer. Many appraisers disclose all prior
engagements for the past several years as a
matter of course.

Another area that has been litigated is the
proper scope of an appraisal. Technically,
the right to an appraisal is limited to issues
of “value” not coverage. Keep in mind that
the parties can always stipulate to expand
the scope of an appraisal beyond the policy
terms. Absent such an agreement, however,
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We had another excellent presentation at our
October luncheon. Gil Malmgren of Claims
Consultants Group and Joyce Wang of Carl-
son Calladine & Peterson gave a very interest-
ing presentation on the art and wisdom of
“Appraisal.” Thanks to both for their effort.
Also thanks to Kelly Lewis of Chubb for pro-
viding a conference/classroom that made the
luncheon an easy one to attend for our mem-
bers from across the bay. We had a great turn
out.

One of the benefits of programs of this nature
is the fact a member of PCAP is involved and
willing to share information on a subject of
concern to most. I would ask you to consider

developing a program that we could present to
members. We have many members that either
can provide us with ideas/topics of what you
would like to have in the way of a presentation
or actually make a presentation on a topic re-
lated to the P & C business. If you have a topic
to present or recommend, please contact us
and give us an opportunity to explore the pos-

sibility.

That holds true for our newsletter. If you can
contribute an article, please let us know. We
welcome the contribution and are glad to pub-
lish. With many attorneys as our members, I
would suspect there are a few cases that deserve
publication in our newsletter over a year’s
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issues of coverage are not subject to ap-

Kacha v. Allstate Ins. Cb)

praisal.

Treasur

The financial results for the ten-

Cal.App.4th 1023 (2006), applying Safeco months ended October 31, 2007:

Ins. Co. v. Sharma&0 Cal.App.3d 1060

(1984); but see Knapp v. Allstate Ins. Co.

(9th Cir. 1998) 1998 U.S. App. LEXIS
959.

One way to avoid controversy as to what is
being appraised is to try to reach an agree-
ment, sometimes called an appraisal proto-
col. The protocol can contain simple, or
sophisticated instructions governing the
appraisal and can address such issues as
what is being appraised (usually a “charge”
to the panel is appropriate), briefing sched-
ules, the format of the hearing including
the parties’ understanding of how the
rules of evidence will apply if at all, time
limits for issuing an award, whether the
parties can communicate with their ap-
praisers, and so on.

Finally, the Award itself can create issues if
it is not carefully drafted. Again, it is pref-
erable to negotiate the terms of the Award
with the insured, if possible. The Award
should set forth with specificity all items
that were appraised (Ins. Code 2071 re-
quires the Award to be “itemized”). In
addition, the insurer should carefully con-
sider addressing all potential areas of con-
troversy separately (e.g., code upgrades) so
that undisputed amounts can be paid, and
only the truly disputed areas litigated.
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visit our website at www.ccplaw.com

Beginning Balance $4,545

Revenue:

Member Dues & Events $2,532

Expenses:.

Member Events 1,223

Insurance 478
Website 528

Other 421

Total Expenses 2,650

Net Income ($118)

$4,4217

Ending Balance

With the few remaining deposits and
expenses until the end of the year, we
should break-even for the year as we
almost currently are. This exemplifies
the purpose of PCAP to essentially
pass the cost of providing educational
lunch meetings to its members.

For 2008, annual dues are still $35
and this provides you with 5 free or
discounted lunch meetings. | will be
sending out 2008 dues notices and
membership applications by the end
of this year. The earlier you renew
your membership or join PCAP, the
greater your ability to recoup your
annual dues cost.

2008 Programs

January 17, 2008 ---- Law

Review

2007 Law Review—Cases and
Legislation that Affect the P & C

Industry

Speakers: Jay Pardini of Lewis Bris-
bois Bisgaard & Smith and Irene
Yesowitch of Long & Levit

Time: Noon to 2:30 PM

Where: Arthur J Gallagher, One Market
Street, Spear Tower, 3rd Floor,
San Francisco, CA

Note: we hope to have CE credit from
RPA, CPCU and MCLE.

* k%

March 20, 2008 ----
Earthquake

Everything you wanted to know

about the policy but were afraid to
ask!

Speaker: Dan Dyce, Earthquake
Response Manager for California
Earthquake Authority

Time: Noon to 2 PM

Where: Arthur ] Gallagher, One Market
Street, Spear Tower, 3rd Floor,
San Francisco, CA

time. Rather than wait for the year end summary, let us have a report on a case pertinent to our business. Member and attorney Greg Tolson

has kept us informed about the litigation ongoing from Hurricane Katrina with more to come.

Coming up in January 2008 is our annual “2007 Law Review” presented by members Julian Pardini and Irene Yesowitch. Mark your calen-
dar—January 17, 2008. The location will be new for us courtesy of member Jane Pennington and Arthur ] Gallagher Company, 3™ floor, Spear

Street Tower, San Francisco, CA.
Hope to see you then!

Bob Fox, Robert Fox Adjusters




Next Meeting

Thursday January 17, 2008

" 2007 Law Review Cases and Legislation
that Affect the P & C Industry'

at
Arthur J Gallagher, One Market Street, Spear Tower, 3rd Floor,
San Francisco, CA

12:00 Noon to 2:30 pm
We will be serving a light lunch during the meeting. The lunch is free to members
and a $10.00 charge will be assessed Rorembers.

Reservations are a must. Space is limited.
Please RSVP for you and your guests to Mike Diliberto -
RGL Accountants at 415/956-8323 or email reply to
mdiliberto@us.rgl.com by Friday, January 11, 2008

Upcoming Events

Earthquake—March 2008

Working to better serve its members and the insurance industry, PCAP’s
mission is to provide a forum for the frank discussion of issues related to
property loss adjustment, and a social venue for fostering professional
relationships.
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