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Legal Update

By Brendan J. Fogarty
Lambert v. Carne@io8) 158 Cal.App.4th 1120

In Lambert v. Carne@@io8) 158 Cal. App.4th
1120, the Court of Appeal confirmed that an
insurance appraisal is a contractual arbitration
governed by Code of Civil Proce@uas0 et seq.
Accordingly, the opinion held that an insurance
appraiser is immune from suit under the protec-
tion of “arbitral immunity.” This is reassuring
to all who serve in the roles of appraiser and
umpire. On the other hand, the court further
ruled that a party’s expert in an arbitration is
not shielded from a negligence action under the
“litigation privilege” of Civil Cod&47(b). While
not unexpected, this reminds litigation experts
that lawsuits related to their work on arbitra-
tions are not barred by the litigation privilege.

The Lamberts owned a house in the Los Altos
Hills, which was destroyed by fire. They were
unable to agree with Fire Insurance Exchange
on the replacement cost value and demanded an
appraisal under the policy and Insurance Code
§2071. The Lamberts named Carneghi as their
appraiser and retained Dailey as an expert on
replacement cost. The appraisal award disap-
pointed the insureds. They sued Carneghi and
Dailey for negligently failing to adequately de-
fine for the umpire the correct standard of re-

placement costs. The Lamberts claimed at least
$1.8 million in damages.

In a lengthy analysis, the court found that an
“appraisal is an arbitration.” In 1961, the Arbi-
tration Act expressly extended the coverage of
the arbitration statute to include “appraisals.”
The court rejected the insureds’ contrary argu-
ments, which relied upon differences between a
typical arbitration and an insurance policy ap-
praisal. As a result, the court also found that
arbitral immunity protected Carneghi from a
negligence action arising from his work as an
arbitrator in the appraisal.

The court explained the application of arbitral
immunity to an appraiser’s role as follows: “It
long has been recognized that, in private arbitra-
tion proceedings, an arbitrator enjoys the bene-
fit of an arbitral privilege because the role that
he or she exercises is analogous to that of a
judge. . .. This rule b immunizing arbitrators
in private contractual arbitration proceedings
from tort liability b is well established in Cali-
fornia. Arbitrators have been extended the
protection of judicial immunity, because they
perform the function of resolving disputes be-

Continued on page 2
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President’s Message

Key Elements of Business In-
come Loss Calculations

Coming Events

I have a number of topics to take up with you
this time. Take a moment to consider them.

We have a program coming up that will inter-
est you and [ want to plug it right off. Our
speakers will be Don Perkins of Fire Cause
Analysis and Alan Jang of the Buresh Kaplan
firm. The topic will be fire investigation and
the preservation of evidence to pursue fraud or
subrogation. It will be informative and we look
forward to seeing you there.

We are always in need of articles for our news-
letter that will be of interest and benefit to our
members. This time we have one that was
published in Claims Magazine and authored

by Russ Matheson of RGL. It lays out some
pretty good steps for resolving Business In-
come losses. This leads me to ask you to con-
sider sending an article to us for publication.
We all benefit by sharing ideas and informa-
tion. If you have one, send it to
johnpkelly@aol.com.

A big consideration for any association to sur-
vive is the interest by its members and their
active participation. [ am half way through this
yeat’s final term as president and we are look-
ing for members to fill slots on the board for
the coming year. If you are interested, please
contact one of us and join in the continuing

saga
Continued on page 2
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Legal Update (cont.) Key Elements of Business In-

tween parties, or of authoritatively adjudicating
private rights.”

The Lambert’s expert (Daily) was not as fortu-
nate. The court concluded that the “litigation
privilege” does not protect an expert witness
from liability to the party who hired the expert.
The court wrote that the Civil Cod&47(b)
“privilege applies to any communication (1)
made in judicial or quasi-judicial proceedings;
(2) by litigants or other participants authorized
by law; (3) to achieve the objects of the litiga-
tion; and (4) that have some connection or
logical relation to the action.” The “privilege
protects statements made in private, contrac-
tual arbitration proceedings in order to encour-
age witnesses to provide open and candid testi-
mony.”

After considering various public policy factors,
the court held that the litigation privilege does
not preclude a party from suing its own expert
witness, even if based upon the expert’s testi-
mony in an arbitration. The privilege does
protect an opponent’s expert or a jointly re-
tained, neutral expert. The court rejected
Daily’s contentions that the threat of potential
litigation would have a “chilling effect” on an
expert’s objectivity and willingness to testify,
that application of the privilege would promote
finality of judgments and discourage collateral
litigation, and that the absence of such a rule
would undermine the judicial process. The
opinion states that the purpose of the litigation
privilege, promoting access to the courts and
encouraging truthful testimony without fear of
retaliatory lawsuits, is not furthered by shield-
ing an expert from a malpractice suit brought
by the expert’s own client.

In summary, Lambert v. Carneghitains three
important holdings concerning policy apprais-
als: 1) an appraisal is an arbitration; 2) as an
arbitrator, an appraiser is protected from suit
under the doctrine of arbitral immunity; and 3)
the litigation privilege does not protect a party’s
expert in an appraisal from a negligence suit by
the expert’s client.

Brendan ]. Fogarty
LHB Pacific Law Partners, LLP

come Loss Calculations
By Russ Matheson, CPA, CFE

Upcoming Events

Thursday July 17, 2008
"Fire Investigation and Preserva-
tion of Evidence"

Don Perkins, Fire Cause Analysis
and
Allen Jang of Buresh Kaplan Jang
Feller Law Firm

Thursday, September 18, 2008
Documenting Property Claim
Files In California: Best Practices
and Pitfalls

Kevin Hansen
of McCormack Barstow

The calculation of business income loss claims
can be tricky. To achieve an accurate outcome,
claim professionals must understand what
makes a business tick and be comfortable work-
ing with business records. An added complexity
is the inherent difference between accounting
terms and insurance policy language, especially
as they relate to business income terminology.

From an accounting perspective, business in-
come loss calculations are dependent upon a
number of factors. Even though these factors
can be complicated to resolve, claim profession-
als can become more confident and more profi-
cient in adjusting this type of claim by familiar-
izing themselves with four key elements: the
period of restoration, sales projection, mitiga-
tion, and expense projection. A clear under-
standing of these elements and how they im-
pact the business income loss calculations will
go a long way toward the efficient resolution of
these losses.

Restoring Order

The Period of Restoration is important because
it defines the start and end dates of the damage
measurement period. Typically, this begins on
the date the property is physically damaged and
ends on the date that the property should be
repaired or replaced. A variety of factors can
impact the period of restoration. Paying close
attention to them will reduce misunderstand-
ings with the insured about periods of time
that may not qualify for business income loss
recovery.

First and foremost, it is critical that every con-
sultant involved in estimating the repair period
- the contractor, the engineer, and the archi-
tect - has the same scope of work in mind fol-

it!

Robert Fox, President

of keeping a viable association active and meaningful. Your contribution can make a difference and would be most welcome.

We had to cancel last month’s program because of conflicts, but will be offering it in the fall at a date and time to be determined. Don’t miss

Lastly, I want to inform you we now are listed as a State Bar of California Provider for continuing education credits. They awarded us the
permanent designation after reviewing our programs that have been individually submitted for their approval. I think that places us in a
unique position not only because of the quality of programs offered, but also for the expertise of our speakers and presenters. They have
helped us make the difference. So I am asking the attorney/members that can and will attend our luncheons, bring a client/guest and reap
the benefit. We will continue to ask RPA and CPCU for program credit.




Page 3 PCAP Newsletter
I ———
Key Elements of Business Income Loss Calculations (cont.)

lowing the loss event. It is far easier to compare estimates when the information on which they are based is the same. A clearly defined scope of repairs
will assist in establishing when the property should be repaired or replaced.

Additionally, the insured will often choose to make improvements or expand facilities while the business is closed for repairs. This can cause a delay
in the resumption of operations and is typically excluded from the insured period of restoration. Before finalizing improvement plans, the insured
should understand that the additional time to complete any expansion is excluded from the period of restoration. If the insured decides to move for-
ward with improvements, then it is imperative that the adjuster frequently check with the contractor and ascertain whether the project is progressing
as originally planned. Any variances from the original time estimates should be investigated and resolved as soon as possible. This will limit potential
problems during the final settlement process.

Next, careful planning not only can mitigate the insured’s business income loss but also minimize the suspension of operations. For example, certain
situations may allow for replacement and installation of critical equipment well before the building is completely repaired or rebuilt. Even a partial
resumption of operations can dramatically reduce the insured’s business income loss.

Lastly, many standard commercial insurance policies include an extended period of indemnity beyond the period of restoration. Extended periods are
typically limited for 30 days and begin immediately after the period of restoration ends. However, occasionally a gap may exist between the end of the
period of restoration and the beginning of the extended period. For example, if an insured decides to make improvements that delay the commence-
ment of operations, then the extended period of coverage would not begin until the date when the property was actually repaired or replaced and
operations resumed. This means the actual date could be weeks or even months after the period of restoration.

Fair Forecasting

The sales projection is often an area of disagreement and spirited debate between policyholders and insurance companies. Two key considerations that
impact the sales projection are seasonality and trend analysis. To support a projection, it is crucial to present a forecast that falls within a reasonable
range. This forecast would reflect what the business woulchave done, as opposed to what the business coulthave done. The former has a basis in fact,
while the latter is merely possible.

It is also important to review the insured’s sales history. The amount of data needed to project sales is contingent upon the length of the loss period
and other situational factors. One common method is to determine either the increase or decrease in sales (expressed as a percentage) prior to the loss.
This will be based on a comparison of the same months from the prior year. For example, consider the sales trend analysis below:

Time Period 2005 2006 % Change

January to December $250,000 $275,000 +10%

After a base period is established, the next step is to apply either the percentage increase or decrease to the loss period. Continuing with our example
and assuming a four-month loss period, projected sales might look something like this:

2006 2007 i Loss Period
Time Period Actual Projected Sales
Sales Increase Projection
January to April $83,000 +10% $91,300

At first glance, this appears to be a straightforward calculation. However, a credible sales projection is one that can be explained in real terms, not just
in terms of math. It should also be consistent with the experience of the business and changes in market conditions. For instance, the applicability of
the ten percent sales growth explained to forecast sales in 2007 depends upon what you might find during your investigation. The projected increase
might not be appropriate if at the end of 2006 the business lost its largest customer, new competition appeared, it closed or sold an unprofitable seg-
ment, or its employees went on strike. It is critical to exercise good judgment in formulating sales projections. In short, without common sense, sales
projections are just mathematical computations.

Another method employed to project sales is a pre-loss monthly or daily average. When a business is stable - exhibiting no growth or declining trends -
and not seasonally dependent, a pre-loss monthly or daily average can be used to anticipate sales. An example of a business where this methodology
would be appropriate is an established dental practice that is closed for one week. Note that this method works best when the loss period is short.

Budget numbers can be a useful source to project sales as long as the reliability of the budgeted sales has been confirmed. Compare pre-loss budgeted
monthly sales for a period of time to actual sales for the same period. If the ratio between actual and budgeted sales is consistent over several months,
then using the budget for the loss period may be a reliable approach. To project sales you would apply the computed ratio to the budgeted sales for the
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suspension period.

Duty Calls
Mitigation involves efforts on the part of the insured to reduce the business income loss. When considering mitigation you must address several ques-
tions:

What measures (if any) were taken to reduce the loss?

Could anything have been done to mitigate the loss?

What is the financial impact of the mitigation?

Is it possible to make up the loss during the post-loss period either through normal or stepped-up operations?

Often, the insured’s actions to reduce the loss are centered on protecting long-term business interests, rather than reducing the claim to the insurance
company. Even though most policies have a duty-to-mitigate clause, many insureds will do everything they can to resume operations, even partially, as
soon as possible. Occasionally, however, an insured will not attempt to mitigate the loss when clear alternatives exist. In the early stages of the claim
it is wise to reference the specific policy language, which explains the obligation to mitigate and the consequences if this requirement is not met. Fur-
thermore, most business income policies allow for Extra Expenses that serve to reduce the business income loss that would otherwise be payable.

Projecting Expenses
Based primarily on historical information, the process of projecting expenses involves identifying both fixed and variable expenses. Projected expenses
are subtracted from projected sales to determine the likely net income or loss of the business, had the loss event not occurred.

The main records used to project expenses include federal income tax returns and monthly income statements. If these documents are not available
there are other records that can be helpful, such as monthly profit-and-loss statements, trial balances, general ledgers and budgets/business Plans. Re-
cords for the two years preceding the loss event are reviewed. However, there are certain circumstances where two years of history proves to be insuffi-
cient. Without an adequate history it can be difficult to ascertain if the pre-loss period analyzed provides a reasonable basis for projecting expenses.

To compute the business income losses, the continuing normal operating expenses are added to projected net income (or loss). Calculating continu-
ing expenses appears to be relatively straightforward endeavor. In reality however this can include a variety of complex matters including cash/accrual
accounting issues, as well as identifying and extracting expenses that have been submitted as property damage claims or other claims.

Before you get too far along in your analysis of continuing expenses you may want to spend some time with the insured discussing the nature of busi-
ness expenses and how the loss might impact them. A valuable tool to use in your discussion is the insured’s last income statement or similar docu-
ment that was prepared prior to the loss incident. Carefully examine each expense listed on the income statement and think of pertinent considera-
tions.

What would you normally expect this expense to be, a monthly average for fixed expenses or a percentage of sales for variable expenses?
How do you think this expense will be impacted by the loss?
What type of documents can you provide to support continuing normal operating expenses!

Make sure you understand what specific documents are available to support the insured’s claim. This question will also clue you into possible limita-
tions of the insured’s accounting system, but it will also point you in the direction of possible solutions early in the loss evaluation.

A SPECIAL REPRINT
© Entire contents copyright 2008 by Claims Magazine, a publication of The National Underwriter Company. All rights reserved.

Russ Matheson, CPA, CFE, is a Director in the Seattle offie@aRiBIAccountants & Consultants. He has moreatisasf &rgasic accounting experi-
ence, including investigative auditing, financial research, damages evaluation, and litigation support.rrd¢hesyni® usaghedrt

Claims Conference of Northern California
will be held
on July 24 and 25, 2008
at the Hyatt in downtown Sacramento.

Program details and Registration can be viewed at www.claimsconference.org



http://www.claimsconference.org

Next Meeting
Thursday July 17, 2008

" Fire Investigation and Preservation of Evidence"
Presented by

Don Perkins, Fire Cause Analysis and
Allen Jang of Buresh Kaplan Jang Feller Law Firm

at
Marsh, Inc.,
Twin Peaks Classroom, 8th Floor,
One California Street, San Francisco, CA
12:00 Noon to 2:00 pm
We will be serving a light lunch during the meeting. The lunch is free to members and a
$10.00 charge will be assessed nomembers.

Reservations are a must. Space is limited.
Please RSVP for you and your guests to Mike Diliberto -
RGL Accountants at 415/956-8323 or email reply to
mdiliberto@us.rgl.com by Thursday, July 10, 2008

Upcoming Events

Thursday, September 18, 2008
Documenting Property Claim Files In California: Best Practices and Pitfalls
Kevin Hansen of McCormack Barstow

Working to better serve its members and the insurance industry, PCAP’s
mission is to provide a forum for the frank discussion of issues related to
property loss adjustment, and a social venue for fostering professional
relationships.
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